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Discovery Without the Static

Why Protocols Matter
If you’ve ever spent months arguing over 
discovery mechanics instead of the merits, 
you know the cost. Many of those fights 
are avoidable. A practical, agreed-upon fo-
rensic/eDiscovery protocol sets fair bound-
aries, reduces motion practice and gives 
counsel, clients and experts a shared road-
map from preservation through production. 
It also builds defensible structure around 
the most fraught tasks—device inspections, 
search methodologies, privilege handling 
and communications—so you reach the ev-
idence with fewer surprises and less friction. 
This article offers a practical, field-tested 
guide to when to propose a protocol, what 
to include, how to draft it and how to exe-
cute it well.

A practitioner’s roadmap for negotiating and  
executing agreed forensic and eDiscovery protocols 

What is an Agreed eDiscovery/ 
Forensic Protocol?

An agreed protocol is a negotiated playbook 
for how the parties will identify, preserve, 
collect, filter, search, review and produce 
electronically stored information (ESI) and, 
where relevant, for forensic examination and 
reporting. 

Think of it as a Waze trip route plan for 
discovery. It defines scope, roles, tools, time-
lines, quality checks, privilege safeguards, 
provisions for process flexibility and escala-
tion paths. The objective isn’t to microman-
age. Rather, it’s to align expectations, pro-
tect legitimate interests and keep the process 
from becoming a dispute.

Good protocols are calibrated to the 
case. A one-custodian contract dispute may 
only need a short-form agreement on search 

and production mechanics. A multi-custo-
dian trade secrets matter involving personal 
devices and collaboration platforms may re-
quire a more detailed document covering 
device imaging and cloud collection, target-
ed artifact extraction, data minimization and 
neutral-expert workflows. The common de-
nominators are clarity, reasonableness, pro-
portionality and mutual enforceability.

When to Propose a Protocol
Timing is strategic. Don’t wait for the first 
fight. A protocol negotiated when the wa-
ters are calm will guide the parties through 
that first fight with the least possible disrup-
tion. Propose a protocol early—ideally fol-
lowing the Rule 26(f) meet-and-confer (or 
equivalent)—once you understand sources, 
volumes, custodians, timelines and sensitive 
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categories such as personal devices or cloud 
collaboration tools. 

Early alignment can serve as a safe har-
bor, providing defensible responses to alle-
gations of preservation gaps and reasonable 
explanations for collection misfires that later 
fuel sanctions or spoliation claims. 

There are also times when proposing a 
protocol is tactically advantageous:

If the strength of your basis to inspect 
your opponent’s devices or repositories is 
uncertain, a protocol can address genuine 
concerns of opposing counsel such that tar-
geted access can be allowed by agreement, 
or it can demonstrate good faith and under-
cut arguments against allowing an inspec-
tion to increase the chances of the court 
granting your motion to inspect.

Conversely, if your opponent appears 

likely to win a motion to inspect your cli-
ent’s devices or repositories, proposing first 
may allow you to succeed in negotiating 
guardrails around scope, privacy and meth-
od or in the alternative, demonstrate your 
reasonableness and provide a preemptive 
roadmap that the court may take into con-
sideration should a motion by your oppo-
nent land you before the court on the issue.

Generally, if you want to blunt later at-
tacks on the reasonableness of your pres-
ervation, search, or production efforts, an-
choring your decisions to an agreed-upon 
protocol and contemporaneous documen-
tation is powerful when courts evaluate pro-
portionality and reasonableness.

Certain red flags almost always call for an 
early protocol: personal or BYOD devices in 
scope, heavy use of Slack/Teams/WhatsApp,  
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cross-border transfers, regulated data (PHI, 
PII, export-controlled), volumes suggesting 
TAR or cloud-native environments where 
exports and context are complex.

Objectives and Advantages
Strong protocols begin by articulating 
shared objectives. A short preamble helps 
courts discern the parties’ intentions and 
evaluate the reasonableness of their actions 
when disputes arise. Core objectives include 
proportionality, transparency and predict-
ability, protection of privacy and privilege, 
dispute prevention and resolution and oper-
ational efficiency. The payoffs are real: fewer 
motions, faster progress to the merits, stron-
ger defensibility and a more collaborative 
process.
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Major Components of an 
Effective Protocol

While every case differs, effective protocols 
typically address the following.

Scope and sources. Define in-scope 
custodians, time periods, repositories (e.g., 
email, archives, cloud drives, collaboration 
tools, mobile devices, structured databases) 
and data types. Explicitly exclude sources 
with a burden/proportionality rationale. 
Don’t forget emerging sources like AI-gen-
erated content or shadow IT.

Preservation. Memorialize litigation 
hold obligations, including the suspension 
of auto-deletion processes, applicable back-
up retention policies and any agreed-upon 
ephemeral messaging configurations. Speci-
fy when forensic imaging is required and 
when targeted collection is sufficient. Make 
sure all instructions align with the technical 
realities of your systems.

Collection methodology. Identify 
who will collect (party, vendor, neutral), the 
tools and processes they’ll use, chain-of-cus-
tody documentation and hash verification. 
For sensitive sources, consider neutral first-
pass filtering or containerization that sepa-

rates work from non-implicated personal 
content. 

Search and filtering. Outline col-
laborative search term development, hit re-
porting without revealing work product, 
sampling for validation, use of analytics/
TAR, date and file-type filters, deduplication 
(global vs. family) and threading. Build  
in iteration—refinement is a feature, not a 
failure.

Review and privilege. Define priv-
ilege identification methods, redaction rules, 
privilege log format/timing and inadvertent 
production handling. Include a 502(d)-style 
non-waiver provision to minimize the risk of 
waivers from good-faith disclosures. Con-
sider categorical logging for high-volume, 
repeat categories.

Production specifications. Set for- 
mat details: image vs. native production, re-
quired metadata fields, load files, handling 
of spreadsheets and multimedia, text ex-
traction, time zone normalization and treat-
ment of encrypted or password-protected 
items. Agree on viewer-friendly derivatives 
for unusual formats, with natives on request.

Quality control. Require sampling, 

validation of deduplication and threading, 
checks for missing metadata and procedures 
for error correction or supplemental pro-
ductions. Define who performs QC and how 
issues are documented and remediated.

Forensic inspections and neutral 
workflows. For imaging or artifact ex-
traction, define purpose, scope, search pa-
rameters, privacy screens and the neutral 
expert’s role. Clarify how PII, PHI and non- 
party information will be safeguarded and 
how disputes will be raised and resolved on 
an expedited basis.

Timelines and milestones. Set re-
alistic deadlines with buffers: hold acknowl-
edgments within days, search term exchang-
es within weeks, rolling productions every 
30–45 days and a substantial completion 
target keyed to case milestones. Account for 
vendor capacity and attorney availability.

Communications and escalation. 
Designate primary points of contact, set 
regular status touchpoints and establish a 
fast-lane escalation path for emergent issues. 
Define what must be in writing and how ap-
provals and exceptions are recorded.

Court involvement and enforce-
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ment. Indicate whether the protocol will 
be entered as an order or incorporated by 
reference into one and outline how stale-
mates will be presented for targeted relief. 
Enforceability is often the difference be-
tween an aspirational playbook and a usable 
roadmap.

Drafting Approaches  
and Tradeoffs

Two philosophies dominate and many pro-
tocols blend them.
1. Prescriptive: Step-by-step rules and 

technical parameters. Useful in low-trust 
settings or when vendors need unam-
biguous instructions. Reduces later 
fights about “reasonableness,” but can 
be brittle if new facts or sources arise 
and can take longer to negotiate.

2. Objectives-based: Focuses on goals 
and guardrails while giving experts dis- 
cretion on methods. Faster and more 
adaptable, but requires competent, 
trusted professionals and active over- 
sight to prevent drift.
A hybrid approach is common. Be pre-

scriptive in high-risk areas (personal device 

inspections, ephemeral 
chat exports, privilege 
logging) and objective- 
based in routine ele-
ments (rolling produc-
tion cadence, search re- 
finement).

Whom to Involve 
and When

Drafting in a silo invites rework. Engage dis-
covery counsel and eDiscovery managers, 
forensic experts (especially if inspections are 
likely), client IT, information security and 
records personnel. Add privacy, employment 
or international counsel when regulated or 
cross-border issues arise. For cloud plat-
forms, consult administrators who actually 
manage retention and exports. If a neutral 
expert is contemplated, include them in 
drafting so they can flag impractical require-
ments and propose defensible alternatives.

Selecting and Agreeing on a 
Neutral Expert or Vendor

The right neutral can save time, money and 
goodwill. Prioritize neutrality, deep platform 

expertise, clear written reporting and the ca-
pacity to operate under pressure. Agree on 
scope, deliverables, turnaround, confidenti-
ality and rates.

Embed the neutral’s authority in the pro-
tocol: how instructions are issued, what is 
disclosed to whom and when, how non- 
responsive or personal material is minimized 
and how disputes are escalated.

Consider allowing the neutral to seek 
limited guidance from the court if the par-
ties deadlock. Not using a neutral can pro-
duce disastrous results for a plaintiff who 
relies on his or her own expert, creating an 
opportunity for defendants to assert bias 
and improper conduct in implementing the 
protocol.
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Timing is strategic.  
A protocol negotiated when the 

waters are calm will guide the 
parties through that first fight 
with the least possible static. 
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Troublesome Areas
Some sources reliably create friction. Handle 
them deliberately.
 Personal devices and BYOD. Full- 
device imaging is rarely proportional. Favor 
targeted collections (work accounts/apps), 
containerization or neutral pre-filtering us-
ing agreed terms and accounts. Use privacy 
screens and categorical logs where appro-
priate.
 Modern messaging and collabora- 
tion data. Messages, reactions, edits, dele-
tions and attachments are interdependent. 
Define what constitutes a “document,” how 
threads and edits are handled and required 
metadata. Be explicit about whether private 
channels or DMs are in scope and whether 
export tools preserve context like channels 
and timestamps.
 Ephemeral and auto-deletion poli- 
cies. Tailor suspension to relevant custo-
dians and channels. If settings cannot be 
disabled, define alternative preservation 
methods (e.g., targeted exports) and valida-
tion steps.
 Structured data and dashboards. 
Raw database access is seldom necessary. 
Negotiate extract requests with defined 
fields, filters, time ranges and a validation 
process (including sample extracts) to con-
firm completeness and accuracy.
 1on�standard or large files. Address 
CAD, video, proprietary logs and encrypt-
ed containers. Produce searchable deriva-
tives from native formats on request when 
needed.
 International and sensitive data. 
Implement built-in data minimization, de-
fault redaction for sensitive categories, host-
ing location requirements and documented 
lawful transfer bases to avoid midstream 
roadblocks.

Must-Includes and Common
Non-Negotiables

At a minimum, include clear scope defini-
tions, preservation parameters, collection, 
search, and review methodologies, privilege 
and clawback provisions (a 502(d)-style 
order is strongly recommended), produc-
tion specifications, timelines and QC expec-
tations and a dispute escalation framework. 
Common non-negotiables include robust 
clawback workflows, privacy safeguards for 
personal or sensitive data, neutral pre-review 
for device collections and cross-references 

to protective-order 
confidentiality tiers.

Common 
Mistakes to 

Avoid
 • Locking in unre-

alistic timelines 
that ignore ven-
dor capacity or 
review through-
put.

 • Copying a 
protocol from 
a different case without adapting it to 
your data landscape.

 • Using vague, generic language for  
devices, chats or cloud sources.

 • Dictating tools or workflows that your 
vendor or neutral does not support.

 • Treating privilege logging and clawback 
as afterthoughts.

 • Drafting to trap the other side, as courts 
dislike gamesmanship and it often back-
fires.

Court Involvement:  
When and How

Judicial engagement can add enforceability 
and speed. Many parties stipulate a protocol 
and ask the court to enter it as an order. In 
complex matters, request a discovery status 
conference to preview the approach and in-
vite feedback. When negotiations deadlock 
on a discrete issue—say, the scope of a de-
vice inspection or inclusion of private chan-
nels—seek targeted relief rather than re-
opening the entire protocol. Frame requests 
around proportionality, privacy and clarity.

Turning Paper into Practice
Execution makes or breaks the plan. Begin 

with a kickoff involving counsel, vendors 
and any neutral expert to align roles, depen-
dencies and timelines and memorialize those 
decisions in concise written summaries. Im-
plement change control so that when new 
sources emerge or delays occur, the cause, 
impact and revised plan are documented 
and promptly shared. Iterate collaboratively 
on search terms by exchanging hit counts 
and non-privileged samples to improve both 
precision and recall. 

Produce predictable, rolling schedules 
and communicate expected volumes to 
manage review workloads. Use technology, 

such as analytics and clustering, to focus the 
privilege review while maintaining human 
oversight and treat clawback as a safety net 
rather than a business model. Maintain a 
decision log that tracks exceptions, ratio-
nale and approvals, as it is invaluable when 
later defending the reasonableness of the 
process.

Communication is the Glue
Even the best protocol fails without disci-
plined communication. Designate primary 
and backup contacts. Schedule regular sta-
tus updates and honor them. Confirm 
agreements in writing and note open items 
with owners and deadlines. 

Raise risks early with proposed solutions 
rather than surfacing problems at the dead-
line. Translate technical updates into plain 
language for clients and courts. Predictabil-
ity and transparency build trust and prevent 
minor issues from becoming metastasized.

Build the Road You  
Want to Travel

An agreed forensic/eDiscovery protocol 
isn’t busywork. It’s a strategic investment 
that promotes clarity, controls costs, pro-
tects your client’s interests and signals rea-
sonableness to the court. Propose early. Use 
a hybrid drafting approach that matches the 
matter’s trust level and complexity. Involve 
technical and neutral experts from the start. 

Be explicit on thorny sources—personal 
devices, messaging platforms, structured 
data and cross-border issues. Include robust 
privilege and privacy safeguards. Set achiev-
able timelines and clear escalation paths. 
Then execute relentlessly and communicate 
professionally. When discovery hums, the 
focus returns to the evidence and the mer-
its—which is the whole point. 

Strong protocols begin by  
articulating shared objectives.  
A short preamble helps courts  
discern the parties’ intentions  

and evaluate the  
reasonableness of their  

actions when disputes arise.


